racially motivated interference with anyone's full and equal enjoyment of public accommodations and conveyances.
Four years after the decision in Harris, a most remarkable criminal proceeding was launched in the United States Circuit Court for the District of California. It was aimed at reviving the statute rendered moribund by the Supreme Court in Harris and employing its provisions to protect another embattled racial minority, the Chinese residents of the Western United States. The proceeding, which eventually went up to the United States Supreme Court for review under the case name of Baldwin v. Franks, 4 rested on a novel and imaginative legal theory, and the case is fascinating even purely from a doctrinal standpoint. In the entire history of the Supreme Court there cannot have been many instances in which the tribunal, years after the event, seriously considered the contention that a statute it had flatly declared to be null and void might in fact be salvageable. But the case is far more interesting from a legal-and social-historical standpoint for the added light it throws on the outlook and attitudes of the Chinese community in nineteenth century America, and perhaps, too, as we shall see later, on the history of modern Chinese diplomacy.
The Chinese have been a neglected group in American historiography. When they have been written about, it has generally been exclusively in terms of the reaction their presence in the western states provoked in the majority Caucasian population. Scholarly attention that has focused on the Chinese has tended to depict them as a people without interest in the larger social and political milieu 5 who, in the words of one of the leading historians of nineteenth-century California 'suffered with helpless stoicism whatever indignities were thrust upon them'. 6 Such an interpretation is wide of the mark. There is abundant evidence that the leaders of the Chinese community in America were, from the earliest days of the immigration and throughout the nineteenth century, well attuned to the larger political milieu and that they consistently displayed shrewdness and intelligence in operating in that milieu. I have described elsewhere 7 how during what I have designated the first phase of the immigration, the period 1850-1870, the Chinese leadership responded often and publicly to racist demagoguery, how they regularly voiced their grievances in the legislature of the State of California, the state where the vast majority lived, and how they succeeded in persuading the federal Congress to include, in effect, a Chinese civil liberties provision in a major Reconstruction-era civil rights statute. 8 It was in the courts however, that the Chinese demonstrated most impressively their political sensibility. At an early date they recognized how courts could be used to control the Sinophobic impulses of the Caucasian majority and they learned to repair to them when their interests were threatened. In the 1860's, for example, they used the courts to blunt the impact of a discriminatory California tax imposed only on Chinese gold miners 9 and to nullify another tax aimed at other classes of Chinese laborers. 10 In later years they were successful in persuading the courts to overturn, among other discriminatory enactments, a San Francisco ordinance aimed at humiliating Chinese prisoners in the county jail by requiring that their queues be shorn off,'' a California law forbidding Chinese from fishing in the state's waters, 12 a whole series of city ordinances aimed at making it impossible for Chinese laundrymen to carry on business,' 3 a San Francisco ordinance designed to ghettoize Chinese residents in one of the least desirable parts of the city" and another law that in effect required only Chinese residents to submit to innoculation with an experimental bubonic plague serum."' These cases, it may be noted, were of substantial importance in the shaping of American Constitutional jurisprudence, a fact that has gone largely unnoted by legal historians.' 6 Baldwin v. Franks, a Chinese-sponsored legal action, fits, in most respects, into the pattern of nineteenth-century Chinese civil rights litigation, but it has features which make it strikingly different as well. It may be the most unusual of the Chinese civil rights cases especially when viewed in light of events transpiring in Western America in the mid-1880's. For background on the enactment of the provision see ibid. 
The Anti-Chinese Hysteria of 1885-1886
Outbursts of violence against the Chinese marred American history from the very beginnings of the Chinese immigration,' 7 but it is probably fair to say that anti-Chinese violence reached its apogee in North America in the mid-1880's. The fall of 1885 was a season of special ferocity. In September 1885, one of the worst race riots in nineteenth-century American history took the lives of twenty-eight Chinese laborers in the frontier town of Rock Springs, Wyoming and left the Chinese section of town destroyed. 18 In the same month three Chinese residents of Squak Valley in Washington Territory were killed in a large vigilante attack on their rural campsite. In early October a hostile, unruly crowd invaded the Chinese section of Seattle and threatened the inhabitants. In November mob action forced all Chinese out of the neighboring city of Tacoma. ' 9 These were the most serious incidents, but there were lesser, alarming occurrences of anti-Chinese violence elsewhere in the west throughout the fall of 1885 and into the winter of 1886.2°E
ven when there was no outright violence, there were threats and intimidation. The main newspapers of Washington, Oregon, and California were filled with reports of mass meetings, in towns and hamlets of every size, where menacing resolutions were passed demanding that the Chinese be expelled from the town limits. 2 23. There were several well demarcated districts in the Canton area, the region of China from which most nineteenth-century immigrants came; and identification with and loyalty to the district of origin were deeply ingrained in the inhabitants. When the Chinese arrived in California, they organized into district associations. These associations performed a variety of tasks, including aiding new immigrants in their search for employment and collecting debts owed to persons still in China. It would not be too far off the mark to describe them as benevolent and fraternal societies. In the early 1860's, a coordinating council of the California district associations was organized. One of its main jobs was to adjudicate disputes between Chinese from different districts, but it came quickly to serve, as well, as chief intermediary between the Chinese community and the larger white society. Each district organization was represented on the council, and the council presidency rotated among the heads of the various district associations. At various times as few as four and as many as eight district associations were represented, but the organizations became popularly known as the Chinese Six Companies. National governmental authorities came part of the way toward meeting Chinese demands. Grover Cleveland's administration dispatched an army escort to Rock Springs in the wake of the riot to protect Chinese representatives who were conducting an investigation. In the midst of the Washington disturbances President Cleveland issued an ultimatum to the territory's white inhabitants threatening to send troops if the disorders did not cease. In his first annual message to Congress, Cleveland adverted to Rock Springs and other anti-Chinese riots in the west and declared that 'All the power of [the federal government] should be exerted to maintain the amplest good faith toward China . . ., and inflexible sternness of law in bringing the wrongdoers to justice should be insisted upon'. What the national government would not do, however, was to admit that it had any responsibility, or any right, to go any further. Representatives of the Chinese legation had from the very outset of the anti-Chinese violence of the 1880's insisted that the national government, as opposed to the states, had ultimate responsibility for the safety of Chinese residents in America and was bound to take positive steps-including the initiation of legal action against wrongdoers-to assure the protection of Chinese lives and property. The legation also claimed that the national government was under a duty to provide monetary compensation to the anti-Chinese riot victims. These claims were invariably rebuffed by the U.S. Government in the movement's vanguard. 3 1 The Chinese felt that the national government was both empowered and bound to do more than it was doing. Their frustration at the inaction of the national authorities grew as anti-Chinese incidents multiplied.
The Incidents in Nicolaus and Oregon City
Sacramento, California and its environs had long been a focus of anti-Chinese sentiment. The city and outlying towns were close to the mining regions where the anti-Chinese movement had originated. Furthermore, as state capital, Sacramento had served for years as a principal forum for the Sinophobic politics of the era. Each session of the legislature witnessed the introduction of new anti-Chinese legislation and a flow of anti-Chinese rhetoric. Demonstrations, mass meetings, public resolutions, outbursts of vigilantism-all aimed at isolating or expelling the hated Chinese minority-were the order of the day in Sacramento and neighboring communities in the winter of 1885-1886.32
The tiny town of Nicolaus lies about 25 miles northeast of Sacramento. In the late nineteenth century much of Nicolaus' agricultural land was given over to the growing of hops, and a fair number of Chinese workers were employed in the industry. Like practically every hamlet in California it had its anti-Chinese club. On the 6th of February, 1886 the club notified the Chinese workers on five hop farms just outside of town that they had ten days to leave the vicinity or suffer serious consequences. When the Chinese refused to comply with the ultimatum, a group of local vigilantes decided to make good on the threat. At three in the morning on February 18, a band of masked men visited the hop ranches in question, broke into the residences of some forty-six Chinese hop-workers, forced them out of their beds, and drove them to a wharf on the Feather River, where the steamer Knight was lying at anchor loading wheat. At this point accounts of the incident become fragmentary and confused, but it appears that the white citizens of Nicolaus had raised a sum of money to pay fares on the steamer and sought to negotiate passage with the vessel's captain. The captain refused to accept money for his unwilling passengers but at length agreed to take them on board and ferry them out of the area. They were put on a barge that the steamer was towing, to the great amusement and applause of a crowd of onlookers, and at midafternoon were disembarked down river in the state capital .33 Four days later a remarkably similar incident occurred in Oregon City, Oregon, a town on the outskirts of Portland. There too a band of masked marauders raided the Chinese quarter in the middle of the night, rousted them from their homes and forced them aboard a riverboat bound for Portland. 34 These were acts of out-and-out brigandage, rivaling in contempt for law some of the grosser outrages then being perpetrated in the southern states by the Ku Klux Klan and its allies. They were too, from the Chinese perspective, yet another challenge to the ability and determination of the United States to see to it that aliens residing on its soil under treaty rights were protected from mob violence.
On February 21, Ching-Ping, Chinese Vice Consul at San Francisco, and his secretary, in the company of a Deputy U.S. Marshal, visited Nicolaus and conducted interviews. The next day the two Chinese arrived in Sacramento. The Vice Consul reported that he had been in the course of a visit to Red Bluff and other towns to inquire into anti-Chinese disturbances in those locales when the events at Nicolaus had occurred. While in the state capital he sought to make arrangements for the Nicolaus refugees. One gathers from the newspaper reports of his stay in Sacramento that he was quite upset about what had happened in Nicolaus and elsewhere and that he was frustrated that the law was not more quickly coming to his aid.
3 5 His frustration must have intensified when news of the February 22 outbreak in Oregon City reached him. And it was perhaps at this point that the decision was made, probably by Chinese diplomatic representatives in conjunction with local Chinese leaders to seize the initiative. In short order two legal actions were undertaken which, in effect, forced the hand of the national government on the question of federal responsibility for harms inflicted on the Chinese in the states of the west.
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Initiation of Criminal Proceedings
The Chinese of the Portland area retained a Portland law firm, one of whose members was the former U.S. District Attorney for the state, to assist them in the initiation of criminal proceedings against the perpetrators of the 
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Although direct evidence is lacking, it is rather difficult to believe that the two actions were not part of a coordinated strategy.
Oregon City outrage. 3 7 A complaint was filed, arrests were made, and on March 2, Judge Matthew Deady, Federal District Judge for Oregon, summoned a grand jury. The Portland action was soon upstaged, however, by a parallel criminal proceeding beginning to unfold in California. On March 8, 1886, there appeared in the Sacramento courtroom of B.N. Bugby, a Commissioner of the Circuit Court of the United States for the District of California, one John Sing, an erstwhile resident of Nicolaus. He swore out a complaint charging Thomas Baldwin, a native of Nicolaus, and some fifteen other white men of conspiring to expel him and a number of fellow Chinese from the town and thereby to deprive them, as the complaint put it, of their right to the equal protection of the law. 38 On the basis of this complaint Bugby issued a warrant charging Baldwin and his confreres with the unspecified crime of conspiracy and directing the U.S. Marshall to take them into custody. On March 12, Deputy U.S. Marshall J.C. Franks arrived in Nicolaus, arrested the accused and took them immediately back to Sacramento. 3 9 They were brought before Commissioner Bugby the next day for an initial appearance, and March 16 was set as the date for preliminary examination.
News about the arrests spread quickly, and on March 16, a large crowd jammed Commissioner Bugby's officer for the hearing. The accused retained former Attorney General A.L. Hart and Grover Johnson, a leader of the California Anti-Chinese Movement, to represent them. (Coincidentally, two mammoth state Anti-Chinese Conventions, in one of which Johnson was playing a significant part, were underway in the state capital at this time.) There was no official U.S. government representative present, but a private attorney, A.C. Hinkson, of the Sacramento firm of Armstrong and Hinkson, a firm clearly under retainer to the Chinese, appeared to state the case against the accused. The official warrant for the arrest of the accused had spoken only of the general crime of conspiracy. It now emerged for the first time that the specific federal statute they were accused of violating was Sec. 5519 of the Revised Statutes of 1874, the federal law which made it a crime for individuals to conspire to deprive others of their right to the equal protection of the law but which had been declared unconstitutional by the U.S. Supreme Court in U. S. v Needless to say, a bitter debate ensued about the legitimacy of the accused's internment. Johnson and Hart demanded their clients' immediate release. To buttress their demand they produced a telegram from S.G. Hilborn, the U.S. Attorney in San Francisco, under the same day's date, informing them that Judge Lorenzo Sawyer intended to telegraph Commissioner Bugby that Sec. 5519 was unconstitutional. The strong implication was that he would also shortly direct the Commissioner to drop the case. 'If case not promptly dismissed', Hilborn wired, 'Get continuance and I will attend to it' . 4 1 The argument on the other side was rather weak. Hinkson made reference to Article VI of the Burlingame Treaty, which assured to Chinese living in the United States the same privileges and immunities with respect to residence and travel as those enjoyed by citizens of the most favored nation, but he did not elaborate very compellingly on how this provision worked to salvage an unconstitutional statute. 42 Commissioner Bugby could not have helped but be impressed with the strength of the defendants' argument but indicated he was not disposed to dismiss the case without specific instructions from Judge Sawyer. They were not to come. Later in the hearing another telegram to Hart and Johnson from U.S. Attorney Hilborn disclosed that Judge Sawyer had elected simply to call Bugby's attention to the section's unconstitutionality, without mandating any particular outcome to the proceeding. Bugby determined that he would not dismiss the charges and remanded the defendants to the custody of the U.S. Marshal. 
Habeas Corpus Hearings
Events now began to move quickly. The lawyers for the accused, no doubt as a precaution, had filed a petition for a writ of habeas corpus in (1883). The constitutional issue under review in those cases, it will be recalled, was almost identical to the issue in Harris, namely the extent to which Congress could legislate against purely private conduct. While the court held that Congressional power was quite limited when it came to the private conduct of individuals within the states, it declared that Congress had plenary power to pass legislation 'in every branch of municipal regulation' when it came to the territories 109 U.S. 3, 19, and the court in fact intimated that the legislation it was in the process of voiding insofar as it applied to the state might well pass constitutional muster as applied to the territories. (Both the legislation under review in The Civil Rights Cases and Sec. 5519 applied to the acts of individuals 'in any state or territory'.) It was one thing to seek to invoke the section in a federal territory, quite another to Sawyer's court the previous day and on the 16th of March a writ issued, returnable March 18. Not content with this avenue of relief, however, they decided to pursue a parallel course in the state courts. On the next day, the 17th of March, they filed an application for a habeas writ in Sacramento Superior Court. Judge Van Fleet issued the writ, returnable the same day, but on hearing oral argument, decided that the case came within the rule of the pre-Civil War case of Ableman v. Booth 4 4 which had held that no state court could issue a writ of habeas corpus to release prisoners held in Federal custody, and that he was without authority to consider the matter further. 45 The stage was now set for the hearing of the federal petition.
On the afternoon of March 18, Deputy Marshal Franks, accompanied by a, one might guess, reluctant U.S. Attorney Hilborn, produced the body of one Thomas I. Baldwin before Judge Lorenzo Sawyer. (Attorneys for all sides had previously agreed that all of the Nicolaus defendants save one should be released and that one should be allowed to represent the class.) Hilbom was the nominal representative of the U.S. government, but it quickly emerged that the real responsibility for the conduct of this litigation on the government side now rested with private attorneys in the employ of the Chinese community. 4 6 Hilbom engaged in some preliminary sparring with counsel for the petitioners on the form of the habeas petition but had nothing to say on the merits. Vice Consul Bee, on the other hand, was present in court and informed the court that he had retained the well known San Francisco attorney, Hall McAllister, to represent the Chinese interest in the case but that McAllister's business engagements prevented him from being present. He asked that the hearing on the merits of the petition be postponed until the following week when McAllister could appear. The request was granted. 47 The retention of McAllister by the Chinese made it clear that they viewed the Nicolaus case as one of large significance and of potentially rich legal returns. Hall McAllister stood at the pinnacle of the California legal profession. 4 8 He was, beyond doubt, the greatest courtroom advocate of the era and stands out even today as one of the most impressive lawyers in the history of the California bar. He had for many years conducted a flourishing 49 McAllister's trademarks as a lawyer were a commanding presence in the courtroom and a legal mind of exceptional agility. The latter quality was much in evidence in the habeas hearing that took place on March 30 in the courtroom of the Circuit Court of the United States for the District of California before Circuit Judge Lorenzo Sawyer and District Judge George Sabin.
Here for the first time the theory of the case against the Nicolaus conspirators was set forth in full detail. To be sure, McAllister conceded, the United States Supreme Court in U.S. v. Harris had overturned the conviction of a group of defendants who had been prosecuted under section 5519 of the Revised Statutes and in the process had declared the statute itself to be beyond the power of Congress to enact. But, McAllister contended, the court had voided the statute only insofar as it purported to apply to actions of citizens of the United States against other U.S. citizens. In Harris the court had simply said that the ordinary criminal acts of one citizen against another were, under prevailing notions of federalism, the peculiar province of the states and could not be brought under the jurisdiction of the national government either on 13th, 14th, or 15th Amendment grounds. (These were the supposed constitutional bases of the statute according to the attorneys for the government in Harris.)
In the instant case, McAllister went on, the prosecution of the petitioners under Sec. 5519 rested on a wholly different set of constitutional premises. It was firmly established, he noted, that the national government had plenary powers to enter into treaties with foreign governments and that these treaties once concluded were the supreme law of the land. It was equally clear that under the 'necessary and implied powers' clause of the Constitution (Art. I, Sec. 8) Congress had full power to pass legislation in implementation of agreements concluded by the national government. The United States had concluded treaties with the Chinese empire in 1868 and again in 1880 which had given subjects of China the right to reside and carry on trade in the United States, had secured to them 'all rights, privileges, immunities, and exemptions' enjoyed by the citizens of the most favored nation, and had further pledged the United States, should Chinese residents meet with ill treatment at the hands of other persons, to 'devise measures' to protect them and to secure the aforesaid rights. Here, declared McAllister, was ample constitutional basis for the application of Sec. 5519 to the conspiracy in question in the case before the court. The statute could be viewed, post hoc, as it were, as a measure taken in discharge of U.S. treaty obligations. McAllister did not contend that Congress had had the Chinese in mind in enacting sec. 2 of the Civil Rights Act of 187 1, the source from which Sec. 5519 derived-such a claim would have found no support in the statute's legislative history-but that was not crucial to the argument. He seemed rather to be operating on the well accepted principle that a law general enough in its terms could have unforeseen beneficiaries. 5°F or good measure, although he did not press the matter, McAllister threw in two other provisions of the Revised Statutes of 1874 which he claimed sanctioned a conspiracy prosecution against the Nicolaus group: Secs. 5508 and 5336. 5 ' Sec. 5508 made it a federal crime for two or more persons to conspire to injure or oppress any citizen in the exercise of any right secured by the U.S. Constitution or for two or more persons to go in disguise on the highway or in the premises of another for the purpose of hindering him in the free exercise of rights so secured. Sec. 5336 punished, among other things, conspiracies to hinder the federal government in the execution of its laws. (Both of these issues were to be forcefully argued on appeal. At this stage of the proceeding, however, they were distinctly in the background.)
Former Attorney General Hart, for the petitioners, vigorously contested this argument. Congress could not limit the powers of a state over ordinary criminal offenses, he declared, by the adoption of a treaty. If the McAllister argument were accepted, then in his view, it must follow that every crime or offense committed against a Chinese person in any state would have to be tried in a federal court. According to Hart, tortured and specious logic was being offered to try to salvage an obviously void and unconstitutional law. There appears to have been little questioning from the bench during oral argument and thus little indication from the judges as to the direction in which they might be leaning. But at the conclusion Circuit Judge Sawyer promised that the court would render its decision the next day. 52 A large crowd assembled in Judge Sawyer's courtroom on March 31. Conspicuous in it were a number of the leaders of the Chinese community. 51. These sections had also been used in the Washington prosecutions, supra note 40. Sawyer found that the section did in fact apply to the Chinese and that as so applied it was saved from Constitutional infirmity. Sawyer was persuaded by McAllister's argument concerning the availability of the treatymaking power as constitutional basis for the application of the enactment to the Chinese. The national government's treaty-making power was broad indeed, Sawyer affirmed, and easily comprehended the subject matter of the several treaties the United States had entered into with the Chinese Empire. These agreements secured to the Chinese a large array of rights, privileges and immunities. That among these rights were the right to select a place of residence and to pursue a lawful vocation at the place so selected seemed unarguable to him. may be enjoyed by the citizens of subjects of the most favored nation, and to which they are entitled by treaty.
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Here two points stood out. First, the national government had voluntarily assumed the obligation to take-if we may use a contemporary term-'affirmative action' to secure Chinese rights, privileges and immunities. And secondly, it had undertaken to secure these rights against invasion not only by unfriendly state legislation but as well by individual persons. Section 5519 and the prosecution in the Nicolaus case could be seen as the government's discharge of the obligation it had undertaken by solemn international compact. Thus, he concluded, 'The case of the Chinese residents of Nicolaus is clearly distinguishable from that of United States citizens arising under the Fourteenth Amendment, considered in the case of U.S. v. Harris 59 and rests upon other and further provisions of the national 60 constitution'.
As to the argument advanced by counsel for the petitioner that if the Chinese view were accepted-namely, that they were protected by federal law against ordinary criminal acts-then this represented a severe undermining of the presumed state authority over its own citizens, Sawyer countered that the state had not in this instance surrendered power over its own citizens in their dealings with each other but had only surrendered its power over the intercourse of its citizens with foreign nationals, a legitimate subject of national concern. And, Sawyer emphasized, this was a perfectly rational policy. 'It is presumed that the state will protect its own citizens,' he observed, 'while long experience shows that it will not always protect foreigners against the prejudices and hatred of citizens'. 61 Sawyer recognized, however, that he now confronted an additional problem. It could be argued with great plausibility that Congress had the power under the constitution to pass a law limited in its terms to protecting Chinese aliens resident in the United States in their treaty rights. Moreover, forgetting for the moment about actual legislative intent, it might plausibly even be argued that the protection of Chinese could be seen as coming under the general language of R.S. Section 5519. What clearly could not be maintained, however, was that section 5519 was limited to the protection of Chinese rights and privileges. The statute clearly embraced other things as well, and it was precisely these other things that had caused the statute to fail constitutional muster in U.S. v. Harris. 6 2 The question therefore now arose whether the inclusion of improper subject matter in the statute had vitiated the statute for all purposes. Or could the constitutional be separated from unconstitutional parts of the law? The U.S. Supreme Court had scarcely dealt with the issue of statutory separability or severability before the Civil War but had handed down a number of important opinions on the question in the immediately preceding decade. Sawyer touched on most of these-lightly, it must fairly be said-in his analysis. The case on which he most heavily relied was Packet Co. v. Keokuk. 3 In this 1878 opinion the high tribunal had sustained against challenge on commerce clause grounds a city ordinance of Keokuk, Illinois which provided for the charging of fees to vessels moored on the city's wharves on the Mississippi River. Conceding that the ordinance as drafted was subject to a broad interpretation, which would make it constitutionally infirm (it charged fees for docking on the unimproved river bank as well as at the city's wharves), the court chose to give it a narrow interpretation, which brought it well within the bounds of constitutionality. The court had said in Keokuk: 'Statutes that are constitutional in part only, will be upheld so far as they are not in conflict with the constitution, provided the allowed and prohibited parts are severable' .64 Sawyer read the case as standing for the proposition that courts ought to go out of their way to find such severability of parts, and he did not experience too much difficulty in finding it in section 5519 so far as it applied to the case at bar. The key was the ethnic distinctness of the Chinese.
Chinese subjects residing in the United States constitute a separate, distinct, independent class, with distinctly defined and easily recognized limits; and it is not readily perceived why the class may not be easily segregated, and the provisions of the statute held constitutional and valid and be fully enforced as to that class, even though void as to other persons and classes, relying on other provisions of the constitution, easily recognized, and without difficulty segregated.65 Sawyer recognized, however, that he was not on the firmest of grounds in reaching this determination. There was authority supportive of the view that courts ought not to go out of the way to carve constitutional enclaves out of statutes that were in the aggregate unconstitutional and that the principle of severability ought to be sparingly applied. He was frank in acknowledging this. But he felt constrained, he said, to resolve doubts in favor of the validity of the statutes as it was sought to be applied in the instant case. 66 Sawyer noted that his associate, Judge Sabin, 'though with doubt and hesitation', dissented from his ruling, and he assured counsel that a 'certificate of division of opinion ' 67 would be made and a writ of error 67. Sec. 6509 of the Revised Statutes of 1874 provided that when upon the trial or hearing of a criminal proceeding before a circuit court, a point occurred on which the judges were divided in opinion, the point of disagreement, upon motion of either party, should be certified to the Supreme Court for authoritative decision at its next session.
allowed to the U.S. Supreme Court if either party desired it. Indeed he practically invited such a motion. This was a matter which ought quickly, authoritatively and finally to be determined by the Supreme Court. 'The specific questions now presented are questions of too vast consequence to be finally determined by a subordinate court', he declared. If a writ of error was taken, he added, the prisoner would be allowed to go at large on his own recognizance. In the meantime he suggested that the government not prosecute 'other similar cases' until an authoritative decision could be had. 68 Following upon Sawyer's suggestion, a joint request for a certificate or division of opinion was made by both sides. The request was granted, and the prisoner Baldwin was freed on his own recognizance. Sawyer sent the case record and opinion on to the Department of Justice with a plea that it be docketed and submitted at the Supreme Court's present term. 'I can imagine no case that so urgently requires prompt action', he wrote. 'This whole coast is inflamed by active men who are organizing to perpetrate similar outrages. If there is any law making such action criminal, it ought to be authoritatively declared ... . Stipulation was obtained from counsel to place the case immediately on the Court's calendar and to submit it for decision on the basis of written briefs. 7 0 Within a month the matter was briefed and under submission.
The Argument on Appeal
Former Attorney General A.L. Hart did not deal with the severability question at all in his argument to the high court. His brief on appeal simply re-stated the position which counsel for the Nicolaus detainees had repeatedly made in the proceedings below. Section 5519 of the Revised Statutes of the United States, under which the plaintiff-in-error was being prosecuted was unconstitutional and void for all purposes. The subjects upon which Congress could legislate were clearly specified in the Constitution. Upon these it could legislate generally without reference to the persons whose rights it sought to protect. Upon other subjects, however, it could not legislate at all. Conspiracies by private persons against other private persons lay beyond the reach of Congressional power. Such conspiracies as well as the underlying offenses were the exclusive preserve of the states. Nor had the conclusion of treaties with China changed the picture. 'It was not intended [by the Burlingame Treaty]', Hart declared, 'to create the possibility of two systems of municipal law, the one passed by Congress and enforced in the Federal Courts and applicable to Chinese alone; the other passed by the Legislatures of the States, enforceable in the State courts and applicable to citizens as well as aliens'. 7 Acceptance of the opposite view by the court would amount to an endorsement of the position that it was possible, by entering into a treaty, to change the nature and form of the American government, a manifest absurdity.
McAllister took an interesting tack in his argument. As noted earlier, in the proceedings below, he had raised the question of the applicability of two other federal laws, Secs. 5508 and 5336 of the Revised Statutes, to the Nicolaus incident. But the argument had not been pushed very far and discussion of the provisions had been completely overshadowed by the debate on Sec. 5519. (In his opinion Sawyer had devoted a scant few lines to them without reaching any firm conclusions.) McAllister now chose to highlight these statutes and to press vigorously for their applicability. His analysis of them consumed the first two thirds of this brief.
Sec. 5508, derived from anti Ku Klux Klan legislation enacted in 1870,72 provided for the punishment of those who conspired 'to injure, oppress, threaten, or intimidate any citizen in the free exercise or enjoyment of any right or privilege secured to him by the Constitution or laws of the United States' and of those who went in disguise on the highway, or on the premises of another with intent to hinder the exercise of such rights. There was no question about the statute's constitutionality, and, relying on the premise that the right to reside on American soil and to pursue a peaceful avocation were federal rights secured to the Chinese by the several treaties with China (by the laws of the United States, in other words), McAllister submitted that the actions of the Nicolaus mob were on their face a violation of the statute's terms. 73 Sec. 5336 derived ultimately from the Act of July 31, 1861, a measure passed in the wake of the Southern secession. 74 it provided for the punishment of those who conspired to overthrow the government of the United States or 'to oppose by force the authority thereof' or 'by force to prevent, hinder, or delay the execution of any law of the United States'. Conspiracies to deprive the Chinese of their treaty rights were in effect conspiracies to prevent, hinder or delay the execution of federal laws, in this case treaties, he contended. And here he was able to call to his aid the authority of a well known and highly respected member of the federal bench. A few months previous, U.S. District Judge Matthew Deady had specifically instructed the federal grand jury for the District of Oregon, which was ready to hear cases against the Oregon City anti-Chinese rioters, that conspiracies to drive the Chinese from their rightful place of residence amounted to attempts to prevent the execution of federal laws and came within the terms of Sec. 5336. 7 5 On the question of Sec. 5519's constitutionality, McAllister did little more than embellish on the argument which he had made to Judge Sawyer, founding authorization for the statute on the treaty-making provisions of the original Constitution. The Harris case, he argued, had addressed a completely separate issue and ought to be limited as authority to the single point it decided. And he cited the authority of the great constitutional commentator Thomas Cooley for the proposition that a legislative act might be clearly void as to some categories of cases and clearly valid as to others. 7 6
The Supreme Court Decision Despite the pleas for urgent action, it was not until almost a year later that the Supreme Court rendered its decision. Chief Justice Waite delivered the opinion of the Court March 7, 1887. At the outset he conceded the validity of a major point advanced by counsel for the Chinese. He was fully convinced of Congress' plenary power to legislate to protect Chinese interests in this country. 'That the United States have power under the Constitution to provide for the punishment of those who are guilty of depriving Chinese subjects of any of the rights, privileges, immunities or exemptions guaranteed to them by . . . treaty, we do not doubt', he wrote. 77 What the court had to decide, however, according to Waite, was not whether Congress could legislate to protect the Chinese but whether it had in fact done so in the sections of the Revised Statutes under consideration. 78 He addressed each section in turn, giving most attention to Sec. 5519, which, as he noted, was clearly the main basis for the prosecution.
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The court was not persuaded by McAllister's attempt to salvage the section for the purpose of protecting the Chinese. To be sure, the court accepted the principle that a statute could be in part constitutional and in part unconstitutional and that the constitutional part might be capable of enforcement. But such would be the case, in the court's view, only where the parts were so distinctly separable that each could stand alone and where the court could find that the intention of the legislature was that 'the part pronounced valid should be enforcible, even though the other part should fail'. 8 There was nothing in either section to limit its operation to wrongful refusals to accept votes on the basis of race or color, which was clearly within the power of Congress to do, and for this reason they were held to be void. They were too broad in their coverage, comprehending subject matter that was both within and without the jurisdiction of the Congress. The court there had refused to limit the statute by construction so as to make it operate only on that which Congress might rightfully prohibit, holding that to do so would be 'to make a new law, not to enforce an old one'.
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Packet Co. v. Keokuk, the case on which Sawyer had relied to find 84 severability, presented a problem for this line of reasoning. There, as in Reese, one had a single statutory provision, broad enough to be applied in constitutional and unconstitutional fashion, but the court had allowed the ordinance to stand. But for Waite the crucial distinction was that Keokuk involved the contestation of a civil ordinance regulating wharfage fees and not a penal statute.
8 5 Apparently stricter application of the severability test was appropriate when penal laws were in question.
With respect to Sec. 5519, one final point needs noticing. The court commented that it had not been called upon to decide and was not deciding whether Sec. 5519 was separable to the extent that it could be enforced in a territory even though it could not be enforced in a state. 86 The court found that Secs. 5508 and 5336 were simply not applicable. By its language Sec. 5508 punished those who conspired to injure or intimidate citizens in the exercise of their rights, but in its second part it used ostensibly more general language, making it a crime to go on the premises 'of another' with intent to hinder his free exercise of federally protected rights. According to Waite the second part was of a piece with the first and was limited in its application to wrongs committed against citizens, which the Chinese clearly were not. 87 As to Sec. 5536, which made it a crime to interfere by force with the execution of any law of the United States, the court held that to come under the section force must be brought to bear directly against the 81 government, the application of force against private individuals in frustration of federal governmental purposes being insufficient. 88 Justices Harlan and Field dissented from the majority opinion. Harlan was convinced of Sec. 5508's applicability. The use of the term 'another' instead of 'citizen' in the latter clause of the section, he wrote, showed that in respect of the rights and privileges seemed by the section, Congress had in mind the protection of persons whether citizens or not. (In this sense the section's language was a little like that of the Fourteenth Amendment.) Baldwin and his confederates had certainly gone 'on the premises of another' with the intent to interfere with rights secured by the law of the land. 89 Field, albeit somewhat tentatively, associated himself with Harlan's interpretation, but he preferred to found his dissent on Sec. 5336. It was a powerful and plausible one. The third clause of that section, which punished conspiracies by force to prevent the execution of any law of the United States was clearly applicable in his view. The stipulations of the various treaties with China, guaranteeing to Chinese aliens in this country the rights of residence and labor, were in his view the law of the land, operating by their own force and requiring no further legislative action for their enforcement. 'The right or privilege being conferred by the treaty', he went on, 'parties seeking to enjoy it take whatever steps are necessary to carry the provisions into effect. . . . Those who wish to reside here select their places of residence, no congressional legislation being required [to put their rights into effect]. . . . All that is needed, is such legislation as may be necessary to protect them in such enjoyment'. 90 And that, according to Field, they had in Sec. 5336's provision punishing conspiracies to hinder by force the execution of federal laws. The Nicolaus conspirators well knew, as everyone did, that Chinese aliens were guaranteed the rights of residence by solemnly executed national compact. Their actions were aimed not just at their particular victims but at Chinese as a class. Their purpose was to nullify the rights conferred on this class of persons by a treaty executed by the national government. What could be a clearer case of a conspiracy against the supremacy and authority of the United States. 9 ' Field sounded an alarming note at the end of his opinion:
'The result of the decision', he wrote, 'is that there is no national law which can be invoked for the protection of the subjects of China in their right to reside and do business in this country, notwithstanding the language of the treaty with that empire. . . . Their only protection against any forcible resistance to the execution of these stipulations in their favor is to be found in the laws of the different states. Such a result is one to be deplored'.92 88 Press reaction to the Baldwin decision was varied. Several Eastern papers, while not objecting to the decision, took Congress severely to task for not passing laws to protect the Chinese, commenting that it was vain to expect that they could secure protection from the Western states. 93 Needless to say, the opinion stirred lively comment on the Pacific Coast, some of it sympathetic to the Chinese cause. The Sacramento Daily Record Union, for example, a Republican paper which like all organs of opinion on the coast was urging severe restrictions on Chinese immigration but which was terrified of vigilantism and mob violence, deplored the decision, commenting that Justice Field had stated the correct view of things. 9 4 The Daily Alta California, a like-minded journal, also supported Field's dissent but added that Congress should pass laws to make good on its treaty obligations to the Chinese. 95 Perhaps more consonant with general public opinion was the editorial which appeared the day after the decision in the San Francisco Evening Post. 'This decision is a subject for congratulation, without regard to the merits of the particular case involved', wrote the Post, heaving a giant sigh of relief as it were that the judicial branch was at last beginning to turn a deaf ear to Chinese complaints. 'It is desirable, of course, that affairs like that at Nicolaus should be prevented', the paper continued, 'but it is not desirable that United States courts should have a confirmed habit of interfering with the legal machinery of California whenever the interests of a Chinaman are involved. We can take care of ourselves and our Chinamen, too'. 
Conclusion
Baldwin was, jurisprudentially speaking, a very long shot indeed. The Chinese were calling on the court to resurrect a statute three years dead and buried, something rarely attempted in constitutional litigation. When the Chinese entered the legal lists, it was normally with firmer hopes of success. On the other hand, the times were parlous. It was urgent that some action be taken, and no other avenues of recourse seemed available. 97 Initiating litigation, even on frail grounds, if it did nothing else, may at least have seemed to them to serve as a signal to white society that they did not intend to remain supine in the face of the ominous forces that threatened them. (It is worth noting that at the same time the Baldwin case was progressing through the courts, a group of Chinese merchants were pressing an action for damages for negligence in the Circuit Court against the city government of Eureka, California for failing to protect them and their property against a mob. 98 ) And of course it must be remembered that, despite the odds, the Chinese in fact prevailed in the first phase of the litigation, and, that even though they lost on appeal, they did not come away completely emptyhanded. For one thing the court had made clear that it was reserving judgment on the question whether Sec. 5519 could be enforced in the territories. This was significant as some of the greatest outrages perpetrated against the Chinese, the Rock Springs massacre for example, had occurred in federal territories. Much more important, the court had declared unequivocally that it was entirely within the constitutional authority of the congress to enact legislation providing for the punishment of those who were guilty of depriving Chinese subjects of any of the rights of privileges that had been guaranteed them by treaty.
Baldwin was different, too, in respect of the Chinese legation's heavy involvement in the case. It was not the normal practice of the legation to involve itself in Chinese civil rights litigation. And yet the legation seems to have played a significant role in the launching and maintenance of the action. One does not have to look very far for an understanding of why it should be especially interested in this case. A major object of Chinese diplomacy at the time was to persuade the United States government to take forceful, direct action to protect Chinese subjects resident on its soil against mob violence. 99 It was skeptical of American claims that the national government was powerless to do anything at all, and the action initiated by hopworker Sing offered a convenient way of testing the validity of the state department position. Though the Baldwin decision vindicated that position to the extent that it determined that certain federal laws were unavailable for the prosecution of anti-Chinese rioters (at least in the states), it completely undermined the implicit American claim that considerations of federalism forever precluded national government intervention of any sort. The legation was quick to point this out to the state department. On March 18, 1887, twelve days after the Supreme Court handed down its decision, the Chinese Minister left a communication at the State Department, which contained the draft of some provisions of a new treaty to be negotiated between China and the United States. The provisions envisioned a much more active role for the federal government in the protection of Chinese residents in America. In his gloss on the provisions the Minister suggested that Congress enact a law imposing the death penalty on anti-Chinese conspirators. The Supreme Court in its Baldwin opinion, the Minister remarked, had sanctioned the spirit of his suggestions. 1°°T he Supreme Court may have removed all constitutional obstacles in the way of federal legislation to protect the Chinese, but it could do nothing about the political obstacles in the way of such legislation. Congress was in no mood to consider any such measures. That body was coming under more and more pressure from western interests to enact stricter exclusion laws and was proving more and more willing to succumb to those pressures. Within a little over a year it would pass some of the harshest anti-Chinese measures ever enacted by any legislative body, including an act that abrogated the provisions of a treaty. 101 The most lasting gain, then, that the Chinese might have hoped to get out of the Baldwin litigation failed to materialize. Fortunately, rioting and violence against the Chinese subsided somewhat toward the end of the decade, and the Congress, grudgingly and without admitting any liability, did eventually appropriate a total of some $425,000 for the compensation of the survivors of the Rock Springs, Wyoming riot and of other anti-Chinese disturbances. The money was distributed to victims and survivors under the supervision of the San Francisco consulate.
